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THE  CONSTITUTION  OF  CANADA. 


or  Sib  eiiASi.n  rmrATviCK.  Chief  Jusikm  of  fA«  Damimkm  of  rtmrfg, 
befort  Um  American  liar  AModaUoo.  WaabliMTtoo,  D.  C«  Octater  21«  1914. 


^m!( 


In  selecting  a  topic  on  which  to  addreM  vou,  tho  mrmiicn  of  th« 

American  Htir  A.sMK'iation,  thiN  evening,  it  naa  oocoired  to  ma  thai 

nship  which  niiial  always  exist  bKwceti  Canada  and 

t*^  by  rett«on  f>f  otir  geographical  posiUon  upoo  this 

^  our  id  i  race  and  language,  our  intimato 

fact  til  iinmon  law  of  England  affords  a 

t ion  to  our  rt^|MH*iive  jthlicial  ssraCflms,  and  tlio  further 

ore  is  a  sulistantial  similarity  between  the  representative 

bv  which  the  public  affairs  in  both  countries  are  admin- 

.  .1,  i  louhl  nr.t    '     '    rtor  than  refer,  although  in  a  rtty  super- 

1  wnv,  to  the  (1<  nt  of  the  colonial  sjrstem  of  aeii^gDTem* 

It  is  now  foiin«.  ida. 

Ilk  it  is  Adam  >  it  his  *^  Wenlth  of  Nations,^  who  mjn 

tiie  iilenl  of  a  self-guvernini;,  t  I«*|N>n(lci)t,  State  is  one  in 

ch  the  colonists  have  litwrty  i<        :..;  ietely  iimnrige  their  own 

irs  in  their  own  way,  except' in  their  foreif^  relutions;  in  oCb«r 

^     complete  self-government  in  nil  tliat  |>ertniiks  to  its  domestic 

but  as  to  its  foreign  relations  subservient  to  the  interests  of 

liiv  I  i:ij>ire. 

'I  iw'  !*!MM>nicifin<i  snd  tlie  Greeks  were  the  earH#^  of  the  ancient 

s  along  the  shores  of  t!v  nean  Sen, 

•-en  these  colonies  ami  ti  :ties  were 

to  those  which  now  obtain  U^twtvn  the  most  adranced 

T^iri^ti  Finttiri>  fitiil  i1ii>  tiuktliiT  liiiil  Uian  wliat  siib- 

ies.    Tliere  serins 

;i  iiM  |HMiii<  .  >xiiii  iiir  |>.tirttt  State;  but  each 

ip  an  iiule|>  i  nment  of  its  own,  while  remain* 

1    tu   ilu"   p. I'  '   V  b V   a  sent  '»f 

i»n»ssi<m  in  !  jn  partici|>at  a 

time  ill  her  relipious  f«    '  i  Uie  colon V  gen 

1   from  taking  part   in   :  ties  in  which  tli-  -r 

ntry  was  involve<l.     Although  the  exiles  in  many  instances  had 

II  com|)elliHl  to  leave  their  mother  city,  absence  softened  their 

!inir«  toward  it  and  only  the  memories  of  their  common  ties 

riMKiineil. 

Not  so  were  the  colonies  established  under  the  Roman  Empire. 
In  these  cases  Gibbons  tells 


t)  .>  iHihiic  anthorlty  wuh  owrv where  cs«frlMd  bj  mlnltiari  appotaftd  direetly 

-duite  or  tbe  '  '  tbHr  authority  mm  utMotatv  and  wllboaC 

All  tlie  coloii  '  iidcot  Q|wn  th^  prblfnirjr  will  of  the  Bai> 

iM  ror.  who  reToked  or  rvBtured  thair  fiilTllasaa  aeeoRllas  to  hie  ewa 

t 
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In  modern  history  Spain  first  introduced  a  colonial  system.  This 
was  very  similar  to  that  which  obtained  during  the  days  of  the 
Homan  Kmpii*e,  with  all  its  worst  elements  not  only  retained  but 
develofMHi.  Between  1815  and  1898  Spain  lost  all  her  great  South 
American  colonies — Chile,  Peru,  Bolivia,  Argentina,  Venezuela,  etc. — 
and  a  distinguished  American  has  said  that  we  now  marvel  not  so 
much  at  the  (}uantity  of  colonial  possessions  she  has  lost  as  at  the 
fact  that  there  rouuiined.  in  1898,  any  colony  for  her  to  lose.  The 
history  of  French  colonial  government  on  this  continent  is  known 
to  every  student  of  history.  A  modern  Fi^ench  writer,  speaking  of 
French  Guiana,  says  that  out  of  a  budget  of  one  million  dolhirs. 
fully  nine  hundred  thousand  went  into  the  pockets  of  the  oiKcials; 
that  there  were  no  municipal  or  representative  institutions,  and  not 
even  a  fi*ee  press. 

The  German  Government,  which  in  recent  years  has  made  a  special 
effort  to  further  colonial  expansion,  has  apparently  not  discovered 
that  there  can  be  no  colonial  enterprise  where  the  colonist  is  checked 
at  every  turn  by  oflicial  limitations;  and  this  may  account  for  the 
fact  that  the  German  emigrant  to-day  selects  the  United  States. 
Canada,  or  Australia  as  a  field  for  his  enterprise  rather  than  the 
German  colonies  in  South  Africa,  where  freedom  to  work  out  his 
career  to  the  best  advantage  is  not  yet  permitted. 

I  think  no  one  will  question,  having  in  view  the  prosperity  and 
happiness  of  the  people,  that  of  all  the  nations  of  Europe  to-day 
England  is  the  only  power  that  has  worked  out  successfully  the 
colonization  problem,  in  which  the  largest  and  fullest  measure  of 
self-government  is  found  consistent  with  any  imperial  control.  The 
editor  of  the  St.  Louis  Republic  recently  said : 

There  Is  not  at  the  present  moment  any  more  eftet'tlve  histltnllon  in  the 
whole  world  of  iK>ntltal  fabrics  tlum  the  British  Empire.  Whatever  Its  ma- 
rhinery  lackx  appears  to  he  Hupi>Iied  by  its  spirit  The  defects  of  its  body  are 
made  up  for  by  the  unity  of  its  soul. 

The  steps  by  which  this  result  has  been  achieved  afford  an  inter- 
esting study. 

At  the  date  of  your  Declaration  of  Independence  the  English  Par- 
liament !iad  already,  for  nearly  100  years,  exercised  the  ri^ht  of  taxa- 
tion in  the  colonics.  The  first  tax  appears  to  have  been  imposed  by 
an  Act  (25  Charles  II,  c.  7)  passed  in  the  year  1072.  This  imposed 
an  export  duty  on  certain  articles  shipped  from  the  colonies  for  con- 
sumption abroad.  This  was  followed  from  time  to  time  by  other 
Acts  imposing  duties  on  importations  into  or  exports  from  the  plan- 
tations m  America.  In  1703,  while  continuing  permanently  these 
protective  duties,  Parliament  directed  that  the  net  produce  should  be 
devoted  toward  defraying  the  necessary  expenses  of  defending,  pro- 
tecting, and  securing  the  British  colonies  in  America. 

In  addition  to  this  power  of  taxation  the  English  Parliament 
claimed  and  exerci.sed  tne  right,  bv  its  navigation  laws,  to  prohibit 
the  exportation  and  importation  of  products  from  and  to  the  planta- 
tions except  in  British  ships. 

The  refusal  of  the  American  colonies  to  submit  to  taxation  by  the 
Imperial  Parliament  naturally  led  to  a  consideration  in  England  of 
the  legal  status  of  the  colonies,  and,  by  a  statute  passed  in  the  year 
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*\  by  tho  I^arliament  of  Great  Britain,  we  find  this  dedanUioo  of 
....I  .    ^^f  Mivereignty  claimed  by  the  llcMiie  (fovemiDctii: 


mt  nf  thi*  brmam  nf  igprwiBtiUttv»»  In  lib  Majiiatj'a  CDlooiwi  and 
tfe,  ngaburt  law.  cUlnad  to  dMnaiiraa  CIm 
>g  duiiva  and  taxaa  apoa  Hla  Majeily'a  ei^ 
...;.. III.  itatkmai 

*    *    *  t»  colonlM  MDd  pUnutloiM  la  Amarlai  have 

-'    -'"tntr  unfo  aad  d^fiMMtont  apoa  tiM 

iiain:  nnd  tba  KlmTa  Majaaty.  by 

.i.irifiMl  aii4  iMBporal.  and  tiM 

had.  Iiacl^  and  of  rigkt 

I  rill  0talataa  of  aodtelaat 

riM.  aobjaeta  of  tlw 

Ihis  view  of  colonial  fnil>ordination  to  the  Parliament  of  Great 

i  Ti tain  was  iinquestione<],  although  th(  '  .         .  *    ^^ 

fnr.Miitr  it  WHS  nppnKo«|  hy  i\u*  eln«|iif»ii  .,y 

'  ua  to 

i»mrnt 
oi  :  awfire  thnt  no  taxut  >ut  renreaentatioo 

\N  1  •  ih,'  K'vohitinn  of  I         :..v   fotirwlniinn  wfnna 

1  have  failed  to  admit  i'  'O 

%>i     i  II  i-»    jM  lin  ij'n-     111    I  iiiiiK-i  I  |ii||    with    t^ ' ■■        \      .'  1  i«  .1.        l>tlt 

to  tlio  (toverniiient  of  tho  day  and  to  a  ii;.«n  the  col- 

oiiii's  wen-             '        *                  '  '      '                                           '  itaelf, 

aii«l  fh"  «•*'  were 

h-  ightfl. 

'I'll  rpora- 

ti<  11^,  and  lhe\                 iTd  that  given  them  c^mld  be* 

Uxkvu  away  as  i ,    i*^  th«'  ••  f'  '•'•  T'tij^lifih  borough 

or  of  a  trading  compaiiv 

'I  '  -tia 

Cr.  nt 

'  !s  tif  ibHr 

**  a  boroach 

tiiMt    m;hi    I'tiH'iiiii    us   iri' 

Tin-  rofiisal  of  the  A:  ii  Colonies  to  accept  i  subof^dl- 

nat«'  ]M  -it ion  and  the  clash  of  arms,  with  the  ku!  fH^nt  of 

iii«lr)M'ii<I«iHf»  to  the  thirt''*'"   ^^•••♦•-    '"♦-  '"-n  an  .-■  '—-on  to 

British  -litr men  in  all  pn  we  will  t  ever 

sin        '  lias  !>o<'n  a  <*nrtli:ii  in*  putt  •  :   f        .  i  l'^-Ii 

l*:i  f«»  irrant  ritrhts  nf  .^  la  v. '.ui..  •«:   li.f  ::.i.i«--.l- 

of  !  it, 

1  it  of  the  Declaration  of  Indei)endence  by  the 

American  Colonics  was  the  psHsing  of  18  Gea  III,  c«  12,  entitled — 

A  Ms  nnd  apprt»b4*iialiHiacoiic«nilns  tazatloo  kij  Ika 

Viii  I  anj  of  tbe  rtiloolai^  proTlncea.  and  plantalliMM 

In  Nfiii!  .'ii.ii'.i  ;»ii<i  II  ••   i»  i-j»t  Indies. 

And  this  Statute  proceeded  to  declare  that — 

The  Klnu  niid  I*nrllnn>eiit  of  nrmt  nrttnln  wouM  not  Impoa^  any  dottaa^  tas, 

'-  ..^-  - ' .......Ki.. ..f  ff|„  MaJMty's  coUmlrm  etc^ 

ini|wae  for  Iba  rctalattoii  oC 
•  always  paid  ami  nMI«d  to  ao4 
for  tbe  uae  of  ttie  colony  In  wbicii  tbe  aain»e  sbaU  be  lerM 
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In  1791  nn  Act  was  pnssi'd  by  the  British  Parliament  providing 
for  the  government  nf  tlie  now  colonies  of  Canada,  which  has  been 
called  "The  Constitutional  Act."  It  provided  for  a  representative 
chamber  in  connection  with  the  government  of  Upper  and  Lower 
Canada.  Nevertheless,  for  50  years,  by  reason  of  the  system  of  con- 
trol exercised  by  the  governors  general,  no  voice  was  given  to  the 
representative  chamber  in  the  admininstration  and  appropriation  of 
a  large  part  of  the  public  revenues.  Although  The  Constitutional  Act 
was  framed  with  the  object  of  assimilating  tlie  constitution  of  Canada 
with  that  of  Great  Britain,  yet  the  essential  feature  of  the  British 
constitution,  whereby  the  governor  was  compelled  to  adopt  the  views  . 
of  a  cabinet  having  a  majority  in  the  representative  chamber,  was  I 
Ignored,  and  the  executive  council  was  largely  composed  of  promi- 
nent citizens  having  the  confidence  of  the  governor,  and  often  hav- 
ing no  seats  either  in  the  legislative  assemoly  or  in  the  legislative 
council.  The  disputes  and  antagonisms  which  thereby  developed  be- 
tween the  governor  and  the  assembly  culminated  finally  in  a  refusal 
to  pass  supplies;  but  there  existed  certain  revenues,  from  the  sale  of 
lands  and  otherwise,  which  the  governor  could  obtain  possession  of 
without  the  assistance  of  Parliament,  and  w^hich  he  did  not  scruple 
to  use  without  its  consent.  As  a  result  public  feeling  at  length  be- 
came inflamed  to  such  a  point  that  arms  were  resorted  to  in  both  the 
Provinces.  If  ever  rebellion  can  be  justified,  the  caases  which  led 
a  section  of  the  people  in  both  Provinces  to  have  recourse  to  armsi 
were  sufficient  in  this  instance,  and  we  owe  to  their  action  the  prin- 
ciples of  government  which  have  obtained  in  Canada  since  1841. 

Lord  Durham,  an  English  statesman  of  distinguished  ability,  was 
sent  out  as  governor  general  with  a  special  commission  to  investigate 
public  affairs.    Upon  his  report  the  Union  Act  of  1840  was  passed 
ny  the  Parliament  of  Great  Britain,  which  provided  for  a  legisla- 
tive union  of  Upper  and  Lower  Canada,  the  beneficent  results  of 
which  we  all  recognize  to-day.    There  is  now  in  Canada  a  people, 
if  not  entirely  homogeneous  yet  living  in  complete  harmony,  having 
v  all  sectional  and  religious  animosities  buried   in  oblivion,  and  all 
->>-'     loyally  united  in  an  effort  to  build  up  on  this  continent  a  great 
j^^j  ^  colonial  empire  under  the  a'gis  of  the  British  flag. 
^^^x^Jf        It  was  not  necessary  that  a  new  constitution  should  be  provided 
different  in  principle  from  that  which  was  granted  by  the  Constitu- 
tional Act  of  1791.    To  bring  into  effect  all  the  reforms  which  the 
people  of  the  two  Canadas  required  only  necessitated  a  change  in 
the  instructions  given  the  governor  general,  who  was  required  to 
administer   the  government   through   the   executive   council    which 
possessed  the  confidence  and  support  of  the  popular  assembly. 

In  proposing  the  adoption  in  the  colony  or  the  English  parlia- 
mentary system  of  requiring  the  ministers  of  the  Crown  to  have  the 
support  oi  a  majority  in  the  popular  assembly,  Lord  Durham  says: 

Perfectly  aw.iro  of  the  vnliie  of  our  colonial  poBscsslons  niul  stronpjly 
improHst'*!  with  the  necessity  of  innintnfnin}?  our  connection  with  them,  I  know 

not  In  ul. '-n  it  cnn  he  desirable  that  we  nhonld  Interfere  with  their 

lntern'.l    1'  in   nintters  which  do  not  affect  their  relations  with  the 

mother  c<k The  matters  which  so  concern  us  are  only  few.     The  con- 

stiuition  of  the  form  of  povernment.  the  rejrnlatlon  of  foreign  relations  and  of 
trade  witli  the  mother  country,  the  other  British  colonies  and  foreign  nations, 
and  the  disposal  of  the  public  land  are  the  only  points  on  which  the  mother 
country  requires  controL 
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With  refq)ect  to  these  all  t^»  rnce  bMn  relinqiiirfmdi 

•zcept  in  iiiatUni  conoeming  <  lons. 

Til  1                         ^'       c,  ca),  oweni  were  conferred 

upon  I                               .<ire.     H  HMriion  of  that  Act  it 

Wtlfl  pruvuieil 

N '  '  ^--^TU  veld  or  iMpenitlve  ee 

ri*|'  PikrliaiiM'tit.    ortlt*r.    atid 

n*kMil  It  I..H. 

AntI  by  tiir  i  lurtiKT  proviiiiti  tiiiit — 

No  rnlnnlnl  In  x^  I  or  lno|H»mttr*  by  rraami  ool/  of  aiif 

liih'                  with   r*  •  MuiU   law  or  tl-                              '    which  nuiy 

hfi                   v»»n  fo  ti  .  p  bv  or  on  h4»hnlf                                    any  InitrU" 

iiK                    ii  trnmeiit  nutliurlxlujs  sticb 


to  the  peace,  order,  end  food  ■averA' 

nxin  II  <..M>ii.^.  .11  •xi.  M  iii-.iructlous  may  be  raferrad  to  m  aocb 

letttT?*  patfiit  or  laitt  «1  Inatrumcot. 

^  '       '  'hat  every  coloniel  legislature  had 

fii  .to  eetablish  courts  of  judicature 

and  nltvr  tin*  .  and  make  provision  for  the  ad* 

ministration  oi  , 

TIk'  larpest  advance  in  vemment  made  by  any  colony  or 

erouj)  of  colonics  in  the  li.-i...  >  <>f  the  world  was  taken  when  the 
Farhament  of  (treat  Britain  passed,  in  1867,  an  Act  for  the  future 
gt^\  it  of  British  Nn    '  ».    It  has  been  well  and  tndjr 

sai  » thoroughly  \\i\  t  Art.  known  ss**The  BriiisD 

N.  :i  Act,  lHr.7,*  !  with  the  whole  range 

of  111  lory.    The  c«  M'amblc,  declared  to  be     . 

fetleroily  united  into  one  Dominion  under  the  Crown  with  a  constitu-  ^ 
tion  similar  in  principle  to  that  of  the  United  Kinplom,  and  in  the 
distribution  of  powers  it  is  declared  "that  the  executive  jfovemment 
and  authority  of  and  over  Canada  continues  to  Ire  and  is  vested  in 
the  Queen."    To  fully  explain  the  |)ower8  and  limitations  involved  in 


tb'                      f   woubl 

<>  and  pstienoe 

wh                      not   !>♦»    ' 

beiween  pre- 

rotative  ami  pri\ 

1  history  down  to 

very  recent  tinirs. 

present  purposes* 

It  will  Ih>  enough  for  me  to  say  that  n 

1  America  Ad 

was  ba.sed  upon  it\solut '«•'»-  i.i.vi.  nvK 

Ii>liMrnii><<  fmni 

tlic  various  mlonios.     I 

nt 

on  tlio  iv\t'  liai    '         ' 

To 

tlu*    I*:l!li:i!Iirl 

or 

the-i 

to 

aTTimii 

\i^ 

assigned    • 

.:.■]. 

amonpst  <  i               _        _ 

u    iiir 

Parliament  of  Canada  with  n 

and  property; 

the  repilation  of  trade  and  coi....  ■ 

•'f* 

.  ;.»oney  by  tuxm- 

tion;  the  borrowing  money  on  tht 

lit; 

thc  po8tiil  service; 

the  census  and  statistics;  militia;  in 

I  ml 

naval  m  -  ■         nd 

dofouse;  salaries,  otr  ,  of  civil  nnil  of 

rs 

of  the  <i                ni 

of  Canada;  i' 

"  and  n: 

pitals;  seacoa.-i 

« 

on  a  rr« 

any  British  or  foreign  country  or  between  two  Provinces;  curreucy 
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and  coinage;  banking;  weights  and  measures;  bills  of  exchange; 
bankruptcy  and  insolvency;  patents:  copyrights;  Indians;  naturali- 
sation; marriage  and  divorce:  criminal  law,  and  cognate  subjects. 

lTj>on  the  Provinces  was  conferred  the  power  to  legislate  exclu- 
sively, amongst  others,  with  respect  to  the  lollowing  matters:  Direct 
taxation  within  the  Province  for  the  raising  of  revenue  for  provincial 
purposes;  borrowing  money  on  the  sole  credit  of  the  Province;  man- 
agement and  sale  or  public  lands;  public  and  reformatory  prisons  in 
and  for  the  Province;  charities,  hospitals,  and  asylums;  municipal 
institutions;  shops,  saloon  and  tavern  licenses;  property  and  civil 
rights  in  the  Provinces;  local  works;  incorporation  of  companies 
with  provincial  objects;  administration  of  justice  in  the  Provinces; 
and  generally  all  matters  of  a  merely  local  or  private  nature. 

With  respect  to  education,  each  l^rovince  had  exclusive  power  to 
make  laws,  subject  to  the  provision  that  nothing  in  any  such  law 
should  prejudicially  affect  any  right  or  privilege,  with  respect  to 
denominational  schools,  which  any  class  of  persons  had  by  law  in 
the  Province  at  the  time  of  the  Union. 

It  will  be  apparent  from  the  enumeration  of  the  subject  matters 
above  mentioned  that  some  of  the  subjects  over  which  the  Federal 
Parliament  was  authorized  to  legislate  in  some  aspects  fell  within  the 
classes  of  subjects  over  which  the  provincial  legislatures  had  jurisdic- 
tion, and  as  a  result  the  limits  of  Federal  and  provincial  authority 
have  during  the  last  30  years  been  the  frequent  subject  of  judicial 
determination;  in  most  cases  by  way  of  appeal  to  the  judicial  com- 
mittee of  the  Privy  Council,  the  appellate  tribunal  in  England  to 
which  appeal  lies  from  the  highest  courts  of  the  colonies. 

The  original  resolutions  upon  which  the  British  North  America 
Act  was  framed  provided  for  a  supreme  couii;  in  Canada  which 
should  be  the  ultimate  appellate  court  in  all  colonial  appeals;  but  the 
English  Government  was  unwilling,  when  the  Act  was  being  framed, 
to  take  away  the  prerogative  right  of  the  Crown  to  hear,  as  an  ulti- 
mate tribunal,  the  complaints  of  its  subjects.  In  the  constitution 
recently  given  to  the  Commonwealth  of  Australia,  what  was  asked 
for  by  Canada  in  1867  has  largely  been  conceded;  but  the  result  of 
retaining  this  judicial  tribunal  has  proved  so  eminently  satisfactory 
that,  were  the  opportunity  afforded  to-day,  I  do  not  believe  the 
people  of  Canada  would  desire  any  amendment  of  their  constitution 
m  this  regard. 

Although,  therefore,  under  the  British  North  America  Act  the 
Provinces  have  power  to  legislate  with  respect  to  property  and  civil 
rights  in  the  Provinces,  yet  no  provincial  law  on  tne  subject  may  be 
repugnant  to  any  Act  of  the  Dominion  Parliament  within  the  subject 
matter  assigned  to  it  by  that  Act;  and  although  in  the  absence  of 
legislation  by  the  Federal  Parliament  on  the  subject  the  legislation 
of  the  provincial  legislature  is  valid  and  binding,  yet,  if  subsequently 
the  Federal  Government  shall  legislate  upon  a  matter  within  its 
authority  such  legislation  overrides  provincial  legislation  upon  the 
same  subject  So  that  where  there  is  concurrent  power  of  legislation 
the  legislation  of  the  Federal  Parliament  must  be,  and  always  is, 
supreme. 

Speaking  generally,  I  may  safely  say  that  to-day  the  siipremacy 
of  the  mother  country  over  Canada,  although  complete,  if  the  oc- 
casion should  arise  for  its  exercise,  in  truth  and  in  fact,  by  virtue 
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f  a  lopg'€tt<bliihed  ouftom  tnd  uMfe  which  haf  obUinad  tha  foroa 
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rial r  tt  in  actual  practice*  in  no  way  tur  exerciae  of 
the  ri^iii  mi  . "" — .  rnnient.  Hut  vou  may  :i*^k  ;  I«  n- *  *'  -ida 
fjoverned  by  i  m»  authoritie»i  in  om  much  an  they  "  a 
j;(>\«»r?  II.  '.  M'Mi  the  ncn'  ower,  pi  -ed 
as  it  .liL'- -  .1*  ti..  .  ..iii;...-sion  an-  ■tionHij'  iha 
p>  mil  bv  practi(*e  and  UMgc.  has  Ufii  liiiiitad.  The  ffov^rnot 
pi  not  l)v  any  moana,  aa  many  think,  what  Queen  victoria 
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^'  are  ronfjofijilblo  for  the  «»lv|o     ■  .   '         ! 

fit  !y,  and  o|)enly  to  place  iM'f 

111"'!!    >»iii>n    iiM'ir   nl1%'lO©    may    t>6    foundlHl    lo   fimuir    mui    I" 

can  k'lve  bia  anitent  to  that  lulvlre  or  not. 

As  rc»nros«M  t '  -  he  is  C"  I-t  in  chiel  of  the 

land  and  rta\  >  naval  aiii  ty  forces  of  and  in 

CaiKula.  (Sec.  i..,  l>.  N.  A.  .Vet.)  In  a  %vnrd.  Iieia  the  depositary 
of  the  Kind's  preroLMtlxc  which  is  one  of  the  final  reaouroea  of  the 
conKtitntion. 

r.\!:i»<»MN<i  i-uwEU. 

The  prerogative  of  nid,  ia  a  peculiar  altriluitc 

of  nvnltv  and  is  vt»si.  sovereign  of  Kngl.nitL    A> 

n  r  1 1  offenaea  are  said  to  be  against  the  King*8  peace  or  againat 

hi.  *.  a  or  dignity,  he  is,  therefore,  the  pn»t>er  person  toproaecata 

for  all  public  oiTenses,  and  hence  ansae  1  >gative  of  pardon, 

whereby  he  is  empowered  to  remit  <»r  mii.i:  »i'  me  sentence  apiiiiflt 
a  criminal.  But  thi.s  like  every  ether  pri»n»gative  of  tlie  British 
Crown,  is  held  in  tru.wt  for  the*v    '"  '    *  '      nd  is  exer- 

ciso<l  onlv  !i|M>fi  the  advice  of  n**,  rv  colonial 

P'  tion  to  '  act  as 

til  of  Hi-  '  -^  fur- 

nishc<l  with  certain  ii  ns,  an*!  an 

authority  to  p*ant  a  ; .  t'»   »i»v  •  rne 

in  any  court  in  the  colony  to  Mor  is  «1  til 

1878,  according  to  these  in.»*ti  m  ii  i.~.  .i  ii.cmcr,  aU..- ..i...  ■- lind 
to  ccnsult  his  ministers  in  cases  (»f  application  for  mitiiMtion  or 
n  •  of  sentenci»s,  was  at  '  '  *      '  '  **    '        *   '«^  and 

t«'  -'  the  roynl   prerop  Igment 

juui  ujHm  iiis  ^onal  n*  In  1S»3  Lor»l  Carnarvon* 

the   colonial  y.   comi;  ith   the  governor   general 

of  Canada  askiiii:  t-r  ol»>cr\:  '  after  consul*  minis- 

ters,  the   governor   mijrht   th:i...  ...    io   to   make    :   ^       .ng   in- 

structions thereafter  to  be  given  to  colonial  governors  with  respect 
to  exercising  the  prerogative  of  pardon.    In  n»ply  to  this  oommuni- 
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cation  the  Cnnndinn  Government  suggested  that,  in  view  of  the  vast- 
nessof  tlie  Canadian  territory,  the  number  of  her  population,  and  the 
character  of  her  representative  institutions,  special  mstructions  with 
respect  to  the  exercise  of  this  prerogative  should  bo  given  to  the 
ffovemor  of  this  great  colony.  Therefore  the  instructions  given  to 
?ne  govei*nor  directed  him  that  in  capital  cases  he  should  either  ex- 
tend or  withhold  a  pardon  or  reprieve  according  to  his  own  delib- 
erate judgment,  whether  the  members  of  the  council  concurred 
therein  or  not,  but  that  in  all  cases  not  capital  the  action  of  the 
governor  by  way  of  pardon  or  commutation  should  be,  as  in  other 
cases,  under  the  advice  of  his  ministry.  It  was  suggested  that  there 
was  no  distinction  in  principle  and  should  be  no  different  rule  of 
action  between  cases  ot  greater  or  lesser  gravity,  and  that  the  only 
tenable  distinction  between  cases,  whether  capital  or  not,  was  the  con- 
sideration of  the  question  whether  or  not  the  case  involved  im- 
perial interests;  and  if  imperial  interests  were  not  involved,  the 
matter  was  one  pertaining  solely  to  the  internal  administration  of 
the  affairs  of  the  Dominion  and  should  be  determined  upon  the 
advice  of  his  ministry. 

The  views  of  the  Canadian  Government  were  largely  adopted  by 
the  coloniid  secretary,  and  in  the  new  instructions  given  to  the  Mar- 
quis of  I^rne,  who  came  out  as  governor  general  in  1877,  it  was  pro- 
vided that  the  governor  general  should  not  pardon  or  reprieve  any 
offender  without  first  receiving,  in  capital  cases,  the  advice  of  the 
privy  council  for  Canada,  and  in  other  cases  the  advice  of  at  least 
one  of  his  ministers,  but  that  in  cases  where  the  pardon  or  reprieve 
might  directly  affect  the  interests  of  the  Empire  the  governor  gen- 
eral should,  before  deciding  as  to  either  pardon  or  reprieve,  take  these 
interests  specially  into  his  own  personal  consideration  in  conjunction 
with  the  advice  of  his  ministry. 

The  royal  commission  appointing  the  governor  general  is  short 
and  simple.  It  empowers  and  commands  him  to  perform  all  the  pow- 
ers contained  in  the  letters  patent  constituting  the  office  of  the  gover- 
nor general  and  in  the  ro^^al  instructions. 

It  has  been  said  that  in  Canada  the  ministers  govern  while  the 
governor  looks  on.  There  is  no  doubt  that  the  office  of  governor  gen- 
eral has  been  greatly  shorn  of  the  power  which  it  once  had ;  neverthe- 
less, where  the  governor  enjoys  the  confidence  of  his  ministers  his 
influence  is  still  very  great:  not  so  much,  however,  through  the  exer- 
cise of  the  functions  or  his  office  as  in  the  confidence  which  he  inspires 
in  giving  his  advice. 

By  the  British  North  America  Act  it  is  provided  that  there  should 
be  a  council  to  aid  and  advise  in  the  government  of  Canada,  to  be 
styled  "  the  Queen's  privy  council  for  Canada."  Tlierefore,  although 
the  functions  and  authority  of  the  governor  general  are  only  exer- 
cised by  and  with  the  advice  and  consent  of  the  Queen's  privy  council, 
which  in  practice  is  limited  to  the  cabinet — that  is,  the  privy  council- 
lors having  the  support  of  the  majority  of  the  members  in  the  repre- 
sentative chaml?er  of  Parliament — he  has  the  very  extensive  negative 
power  of  refusing  his  assent  to  any  act  of  his  privy  councillors  which 
does  not  meet  with  his  approval.  In  this  event,  which  very  rarely 
arises,  the  only  recourse  of  his  ministers  is  to  resign  office  and  afford 
the  governor  general  an  opportunity  of  obtaining  other  advisors  who, 
having  seats  m  one  or  the  other  chamber,  would  carry  out  his  views 
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vit'wcd  their  roloinos  wiui  an  <  ly  to  the  harvest  which  might 

bo  rt»aiH^<l  tlierefrom  by  the  pi  ;  the  mother  country,  for  more 

Ihnii  100  years  (»reat  Britain  has  treated  her  colonies  in  a  truly 
parental  sj)irit;  and  if  at  times,  through  ignorance  of  the  colonial 
nitiiation  or  an  overzealous  desire  to  settle  a  diplomatic  controversy, 
she  has  given  away  colonial  territory  or  colonnil  rights,  yet  on  the 
whole  she  has  made  as  glorious  a  record  in  solving  the  colonial  prob- 
lem of  complete  political  freedom,  always  dei)endent  upon  the 
Rritish  Crown,  as  she  attained  in  working  out  for  the  benefit  of  all 
the  world  the  principles  of  government  through  an  executive  re- 
sponsible to  the  people's  representatives  in  Parliament.  And  we  mav 
feel  assuixnl  that  the  statesmen  of  England  in  the  future  will  exhibit 
the  same  genius  in  strengthening  the  attachment  of  the  colonics  to 
the  mother  land  by  granting  the  fullest  civil  and  political  lil>erty 
as  have  her  statesmen  in  the  past  in  evolving  out  of  chaos  the  mag- 
nificent system  of  responsible  government  which  has  become  the 
model  for  all  the  civilized  communities  of  the  earth. 

I>et  me  quote  for  you  the  opinion  of  an  American  editor: 

The  fact  cnn  not  be  cnlnsald  that  England,  who  does  not  boRln  to  be  as  logi- 
cal as  Germany  or  ns  syaterantlc  as  France  In  mntters  of  government,  has 
nevertheless  the  knack  of  ninklng  men  step  ont  of  their  own  free  will  to  die  In 
her  defense.  She  has  the  gift  of  keeping  alive,  across  tumbling  seas,  round 
half  a  world,  the  undying  bond  that  unites  the  heart  to  home.  She  has  shown 
herself  indlCTerent  to  the  i>ossession  of  the  taxing  power  over  her  colonies — 
but  what  matters  it?  Those  colonies  willingly  tax  themselves  to  send  her  war- 
shli)s  and  their  sons  seize  their  rifles  in  time  of  strife  to  go  to  her  aid.  She  has 
the  wisdom  so  to  train  and  guide  the  swarthy  children  of  alien  races,  and  even 
the  foes  of  yesteryear,  that  they  put  their  living  bodies  between  England  and 
England's  enemies.  She  lias  a  fearfully  muddled  theory  of  government,  but  her 
practice  of  government  lays  hold  on  the  deepest  things  in  the  soul  of  man. 

As  we  contemplate  this  wonder  of  an  empire  which  is  an  empire  of  the 
spirit,  an  empire  whose  philosophy  of  politics  is  all  wrong,  but  for  which  the 
costliest  things  within  the  gift  of  man  are  injured  out  without  stint,  we  are 
moved  to  wonder  whether  this  is  a  prophecy  of  the  future.  Will  the  States  of 
the  coming  dajs  make  more  of  the  spirit  and  less  of  the  machine?  Will  they 
rec'k  less  of  constitutions  and  bills  of  rights  and  fabrics  of  government  and 
more  of  the  Invisible  things  which  touch  the  soul? 

Writers  have  frequently  expressed  surprise  at  the  good  results 
obtained  under  many  British  institutions  which  are  so  clearly  un- 
scientific and  anomalous.  This  particularly  applies  to  the  admin- 
istration of  justice.  The  King,  as  the  fountain  of  justice  and  the 
Bource  of  its  administration  in  theory,  is  the  last  and  final  court  of 
appeal.  Man}'  centuries  ago  this  function  was  filched  from  him 
by  the  Hou.se  of  Lords,  and  to-day  that  body  is  the  highest  court  of 
appeal  for  the  British  Isles.  Theoretically  every  peer  sitting  in  the 
House  has  the  right  to  assist  in  the  pronouncing  of  judgments  upon 
all  appeals,  but  it  has  been  uniform  practice  for  a  great  many  years 
that  all  appeals  are  heard  by  the  law  lords  alone,  and  their  judgment 
is  adopt^  by  the  house.  Theoretically  also  there  is  a  possibility 
of  the  judgment  being  pronounced  by  peers  who  are  not  qualified 
to  decide  questions  of  law,  but  in  actual  practice  such  a  result  never 
arises.  The  judicial  committee  of  the  privy  council,  which  is  the 
highest  appellate  court  of  the  Empire  for  appeals  coming  from  the 
dominions  l>eyond  the  seas,  is  open  to  the  same  criticism.  If  we  go 
back  to  the  time  of  the  Tudors  and  of  the  early  Stuarts,  we  find 
the  King,  with  councillors  selected  by  himself,  sitting  ifnder  the 
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iloiiiinions  it  is  looke<l  u|Hm  as  a  gift  of  the  i  ••  from  the 

Crown.     In  no  part  of  the  K-""*     '^— ninio;.  ter  service 

been  rendered  by  the  judicial  •  :in  in  ('  articularly 

since  ('     '    '      **on.    Hy  T'  n  .s..ri}i  Ainr:         \   1.  paaaed  by 

tlio  Ii  liament  at  the  ii    i  >:  t        fouf  ProT- 

inco  ol  I  ^    wcr  C  ai  Urunuwick, 

a  system  .  nt  up  t-  history  of 

the  world  \    I     i  »e  Act  prCK 

four 


fe^si'd  to  «i"  \'  i~  I'i  c- Li'i.. ..  ■         .  •  -or  the 

Provin«cs     !   1      .r  such  other  Provn  lit  subm  be 

taken    into   llie  Conf*' ' *  m.     It   v  1   that   a..    ...«ucrs 

will,  h  more  directly  :»  the  conu:  >  life  of  the  people 

si  till   Ikj  atlmiiu-ici-«i   by  a   lcx*ai   iMin lament  or  le^iaUitlve 

a  at  the  hea«l  of  which,  ami  rpprp««»nting  Hia  Majesty  the 

K  be  a  Ii  -f  a  larger 

ai!  ^    neral  nni  ~''*^«  not  of 

the  people  of  one  Province,  but  of  ali  Pror- 

in(M»s,  should  1)0  vested  in  a  fe«leral  \- :  ,  'T  by  a 

governor  appointed  by  the  King. 

In  di-tril»uting  the  subject  matter  over  which  the  Provinces  and 
the  i)oniinion  may  respectively  legislate  it  was  Uiund  to  hap|)en  that 
manv  subjects  w  h^ich  fell  under  tlie  matters  expresBly  relegated  to  the 
one  \H>dy  should,  from  another  as|)ect,  also  nil  under  the  matten 
relegated  to  the  other.    There  was,  therefore,  always  left  a  battle 
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field  on  which  could  be  fought  the  issue  of  Federal  and  Provincial 
riffhts  and  powers. 

oince  186/  the  judicial  committee  has  been  called  upon  in  scores 
of  cases  to  trace  out  the  line  of  demarcation  between  Federal  and 
Provincial  jurisdiction,  and  it  must  be  truthfully  said  that  the  result 
has  been  eminently  satisfactory.  Removed,  as  the  majority  of  the 
judges  are,  from  all  local  strifes,  desirous  as  they  are  to  distribute 
the  most  impartial  justice,  it  is  not  surprising  that  the  rijrht  of  ap- 
peal to  the  King  in  his  privy  council  is  one  of  the  privileges  most 
highly  prized  by  the  people  of  the  Dominion.  I  do  not  mean  to  say 
that  there  has  not  been  exception  taken  to  the  freedom  with  which 
ap|)eals  may  be  carried  to  the  privy  council  in  ordinary  civil  matters, 
but  whatever  view  may  obtain  in  other  parts  of  the  Empire,  so  far 
as  Canada  is  concerned,  I  think  I  may  safely  say  that,  amongst  law- 
yers and  judges  competent  to  speak  on  the  subject,  there  is  but  one 
opinion,  that  where  constitutional  questions  are  concerned  an  appeal 
to  the  judicial  committee  must  always  be  retained. 

And  so,  in  c(mclusi(  n,  we  find  that  from  a  tiny  rootlet  of  this  deadly 
Upas,  which,  for  the  welfare  of  the  English  people,  was  thought  to 
have  been  extirpated,  root  and  branch,  has  sprung  a  wholesome  tree 
which  spreads  its  beneficent  influence  over  not  only  the  great  domin- 
ions but  also  over  every  colony,  dependency,  and  protectorate  of 
Britain's  world-wide  Empire. 

An  English  writer  has  said  that  Americans  are  profoundly  con- 
vinced of  the  perfection  of  their  Constitution  and  oi  their  system  of 
government.  With  such  convictions  it  is  easy  to  understand  why 
some  of  you  inquire  how  it  is  that  a  people  of  the  same  blood  and 
lineage,  and  apparently  of  a  manly  and  independent  spirit,  is  content 
to  remain  in  what  you  think  a  position  of  political  inferiority  and 
dependency,  when,  as  you  know,  English  statesmen  have  more  than 
once  said  to  Canada :  "  If  you  want  independence  you  have  only  to 
ask  for  it."  This  inquiry  arises,  I  think,  from  a  misconception  of 
our  relationship  to  the  British  Crown.  You  would  not,  perhaps,  say 
that  the  political  status  of  an  Englishman  or  Scotchman  was  less 
free  and  mdependent  than  your  own,  but  our  position,  you  think,  is 
different.  We,  on  the  contrary,  recognize  no  inferiority  in  ourselves 
nor  in  our  political  position  from  that  of  the  Englishman  or  the 
Scotchman.  AVe  have,  as  I  have  attempted  to  show,  the  same  free 
institutions  and  practically  the  same  control  of  our  own  affairs.  We 
v/  do  not  worry  l)ecause  theoretically  we  are  not  independent,  when  in 
practice  we  enjoy  perfect  freedom  of  control  in  working  out  our  own 
destiny.  What  little  check  the  cohnial  relationship  places  upon  us 
we  consider  to  be  far  more  than  offset  by  the  pride  we  have  in  the 
glorious  hi.story  and  traditions  of  the  mother  country. 

That  England  has  made  mistakes  no  Irishman  who  loves  his 
father's  land  can  nuestiion.  If  we  deplore  the  fact  that  she  had  not 
so(»ner  granted  to  Ireland  that  local  self-government  which  we  enjoy 
in  the  colonies,  we  do  not  shut  our  eyes  to  the  fact  that  England  is 
the  mother  of  free  institutions.  Prof.  Eliot,  of  Harvard  University, 
described  Ix)rd  DufTerin  as  "the  exponent  of  Great  Britain's  colonial 
system,  which,  next  to  human  freedom,  is  her  greatesl  gift  to  human- 
ity." England  first  taught  the  world  that  the  divine  right  of  ruling 
is  not  vested  in  kings  and  princes  but  in  the  people,  expressed 
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